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As market participants and regulators implement
risk controls and reforms to address the current
real estate climate, the relocation closing process

has become an exercise in adaptability. Lenders are reex-
amining their underwriting practices and looking for ways
to minimize their exposure to the risks associated with dis-
tressed property, such as title
defects and fraud, while fed-
eral agencies seek t o protect
consumers going forward
and reintroduce liquidity to
the market. These trends pre-
sent unique challenges to the
successful transfer of reloca-
tion property, which already
is misunderstood by the gen-
eral real estate community.
This series of articles (the
first, “Revis iting the FHA
Anti-flipping Rule,” was fea-
tured in the May 2010 issue
of MOBILITY) examines three
developments that relocation professionals should be
aware of to ensure a successful real estate closing.

Working out a short sale of transferee property always
requires vast stores of patience, finesse, and industry
expertise. Yet once the lender sends the agreement
and/or closing instructions, it is more important than
ever to be on the lookout for potential pitfalls. In
response to a very real risk of fraud in the short sale mar-
ket, lenders are including various clauses in their docu-
mentation that purport to allow them to unwind the
short sale approval (i.e., reinstate the lien) under certain
circumstances. While the language varies by lender, there
generally are clauses addressing both fraud and flipping.
A few of the more prevalent include:

• “If the property was acquired by any means of fraud,
Lender reserves the right to pursue any and all actions
available to it to offset its losses. If it is determined that
Seller(s) and/or Buyer(s) participated in any way to the
fraud, this short sale will be void, and the Note and
Security Instrument will remain in full force and effect.”

• “Lender requires full disclosure, which includes all
details of the transaction on both the Seller and Buyer
side of the HUD-1. If Lender finds full disclosure was
not made at the time of the approval, the approval
becomes null and void.”

• “There are to be no transfers of property within 30
days of the closing of this transaction.”

There are two major issues with these clauses. First, few
underwriters would be willing to insure title when the
sale is subject to any of these provisions, as there is no

way for them to know whether full disclosure was made,
whether the property will be resold in the near term, and
the like. The possibility of the lien being reinstated and
property foreclosed on typically will lead to a policy
exception or inability to insure title. At best, the title poli-
cy would include an exception to any title defects relating

to one of these clauses, and
may require further assur-
ances such as affidavits from
the relocation management
company (RMC). Second,
and of particular importance
to AV and buyer value
option (BVO) homesale pro-
grams, a RMC’s ability to
resell the property to a
potential purchaser may be
limited by a clause that pro-
hibits subsequent transfers
for a period of time (e.g., 30
days, close of escrow, and so
forth).

If any of these clawback provisions are present, it typi-
cally will be necessary to explain the relocation process
and have the lender remove the language or seek written
assurances from an authorized person at the lender that it
will not be enforced under the circumstances presented.
In discussions, it is important to remember that when a
lender sees two sales in close proximity, they assume that
there is a profit being made on the resale, and in the con-
text of a short sale, they often are correct to conclude
that it is coming out of their bottom line. It then
becomes vital that they understand there is no such
motive in a managed relocation—the lender is receiving
fair market value for the property, not a fraudulently
depressed value presented as fair market in order to pock-
et the spread on resale. The RMC’s interests actually are
aligned with the lender’s—the RMC’s goal is to facilitate
the transfer of the transferee’s distressed property, and
the lender wants to avoid the additional expense and bur-
den of foreclosure proceedings and the REO market. As
with many of the recent risk controls being implemented
industry-wide, opening a dialogue with the lender as soon
as possible to explain the relocation process is the best
way to ensure a transaction will not be unwittingly com-
promised.
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RESPA Reform – the Good, the Bad, and the Confusing

This series of articles (the first, “Revisiting the FHA Anti-flip-
ping Rule,” was featured in the May 2010 issue of MOBIL-
ITY; the second, “Short Sale Clawback Provisions,” can be 

found in the August 2010 issue) examines three developments that 
relocation professionals should be aware of to ensure a successful real 
estate closing.
   After years of discussion and a one year implementation period, the 
key provisions of HUD’s RESPA Final Rule went into full effect on 
January 1, 2010. The most important aspects of the rule are the new 
Good Faith Estimate (GFE) and HUD-1 Settlement Statement and 
a system of tolerances limiting the amount by which certain costs 
estimated on the GFE may increase at closing. These changes are 
intended to help enable borrowers to compare loan offers between 
lenders and better understand the terms of their loan and various 
settlement costs. While this certainly will be a benefit to transferees 
on their destination home purchases, the eccentricities of the new 
forms complicate the process of determining which costs fall within 
reimbursement policies, and the tolerance system will introduce ad-
ditional burdens on already cautious lenders.
   Under the old RESPA rules, lenders were required to issue a GFE 
within three days of loan application, but there was no proscribed 
format, so different lenders would disclose charges under various 
terminology and categories. This lack of uniformity made it difficult 
to compare how costs associated with a loan differed among lenders.
   Further, if actual costs at closing were more than the borrower 
expected, it was no easy matter to make line-by-line comparisons 
between the GFE and HUD-1. The new forms are intended to 
rectify this situation. The new GFE introduces detailed categories 
of charges, such as “Our Origination Charges” and “Title Services 
and Lender’s Title Policy.” HUD has given very specific guidance on 
which charges are included in each category and, in most cases, they 
may not be broken out into further itemization. This approach con-
tinues with the new HUD-1 Settlement Statement, which on many 
lines includes the same bundled categories of charges provided on 
the GFE. The settlement agent’s ability to break out these categories 
into itemized charges is similarly restricted in the interest of provid-
ing borrowers simplified disclosures of the overall cost of a service.
   HUD’s approach to these new forms presents two problems for re-
location service providers auditing the HUD-1 for expenses eligible 
for reimbursement. First, certain costs paid to the lender or title com-
pany may not be itemized on the HUD-1. They will be reflected in 
the aggregate total for “Our Origination Charge” or “Title Services 
and Lender’s Title Insurance,” but there will be no way to determine 
what services these costs are attributable to on the HUD-1 itself. 

The second issue is that all charges listed on the GFE must be 
reflected in the borrower’s column of the HUD-1, even if the seller 
actually will be paying for that service. This becomes a serious 
concern on destination transactions when the seller is paying for the 
owner’s title policy, but the HUD-1 will show that cost in the trans-
feree’s column. There is a mechanism for reflecting who actually paid 
the charge on the first page of the HUD-1, but it will no longer be 
sufficient simply to look to a specific charge and quickly determine 
who paid for it. The solution for both of these problems will be some 
form of supplemental disclosure or fee sheet itemizing all neces-
sary charges and accurately reflecting who is paying for each service. 
Closing agents are restricted in their ability to do such tasks on the 
HUD-1 itself, so it will be in everyone’s best interest to communicate 
the need for this additional documentation as soon as possible.
   The other key element of the new rule is a system of tolerances 
requiring the lender to reimburse the borrower if the actual costs for 
certain services quoted on the GFE exceed a set threshold. Each item 
on the GFE falls within one of three tolerance categories: costs that 
cannot increase at all; costs that in the aggregate can increase up to 
10 percent; and costs that are not subject to any tolerance limit. There 
are circumstances when a lender can issue a revised GFE if they 
discover additional costs of which they were unaware at the time of 
issuing the GFE (e.g., power of attorney must be prepared and filed). 
However, if the tolerance is breached and the lender is unable to re-
vise its GFE to reflect the additional expense, it will have to provide 
a credit to the borrower at closing or reimburse the excess within 30 
days of closing. Because there will be instances where these payments 
are made to transferees outside of closing, it may be necessary to 
introduce tolerance-related concepts into reimbursement policies, to 
prevent duplicative payments. Further, this adds additional pressure 
to lenders, who now not only have to worry about loan quality but 
also whether tolerance reimbursements will cut into their origination 
fees. As business practices develop, it will be important to watch their 
approaches to controlling price accuracy through preferred vendor ar-
rangements, indemnification agreements, and other creative avenues.
 
Eric Arnold is counsel for Stewart Relocation Services, Houston, 
TX. He can be reached at +1 713 561 7974 or e-mail earnold@
stewart.com.

Piper Sheffield, CRP, is senior vice president, director, for Stewart
Relocation Services, Houston, TX. She can be reached at +1 713 625
8194 or e-mail psheffie@stewart.com. 
Reprinted with permission of Worldwide ERC®, from the September 2010 issue of MOBILITY.


